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Manoj Kumar Aggarwal (Accountant Member)

1. Aforesaid appeal by assessee for Assessment Year [in short
referred to as ‘AY’] 2009-10 contest the order of Ld. Commissioner of
Income-Tax (Appeals)-48, Mumbai, [in short referred to as ‘CIT(A)],
Appeal No. CIT(A)-48/IT-380/ACIT-21(3)/2018-19 dated 13/11/2018 on

following grounds of appeal: -

1. The Learned Assessing Officer erred in levying penalty of Rs. 4,77,244/- under
section 271(1)(c) & CIT Appeal — 48 erred in confirming the same.
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2. The Learned Assessing Officer and CIT Appeal — 48 erred in confirming
penalty without appreciating that the addition is made on account of estimation and
probability without any evidence against the assessee.

3. The Learned Assessing Officer erred in levying penalty without considering
the fact that the assessee had provided all the evidences including truck nos in
which the delivery was made to the assessee and further sold the goods & the CIT
Appeal — 48 erred in confirming the same.

4. The assessee craves leave to add/alter/amend/delete any of the above
grounds of appeal.

As evident from ground of appeal, the assessee is aggrieved by
confirmation of penalty u/s 271(1)(c) for Rs.4.77 Lacs.

2. The Ld. Authorized Representative for Assessee (AR) submitted
that penalty has been levied on estimated additions on account of
alleged bogus purchases. The Ld. AR submitted that additions made
merely on estimated basis would not justify penalty u/s 271(1)(c). Au
Contraire, Ld. DR pointed out that the assessee miserably failed to
substantiate the purchase transactions and therefore, the levy of penalty
was justified.

3.1 Facts on record would reveal that the assessee was assessed for
year under consideration u/s 143(3) r.w.s. 147 on 30/03/2014. The
reassessment proceedings were triggered pursuant to receipt of certain
information from Sales Tax Department that the assessee obtained
fictitious purchases bills for Rs.123.55 Lacs from an entity namely M/s
Raj Traders. Although the assessee produced copies of challans and
bills of supplier along with evidence of payment through banking
channels but failed to produce the supplier for verification of purchases.
Consequently, Ld. AO made estimated additions of 25% against such

purchases and initiated penalty proceedings for furnishing of inaccurate
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particulars of income. Upon further appeal, Ld. CIT(A) reduced the
estimation to 12.5% vide appellate order dated 18/03/2016.

3.2 During penalty proceedings before Ld. AO, the assessee submitted
that additions were made without any documentary evidences. No fault
was found in various details furnished by the assessee in support of
purchase transactions. These details included purchase bills, truck nos.,
corresponding sales made out of purchases, ledger extracts,
reconciliation of purchase and sales and evidences of payment through
banking channels. Hence, there was no justification of levy of penalty.
However, not convinced, Ld. AO levied a penalty of Rs.4.77 Lacs u/s
271(1)(c). The Ld. CIT(A) confirmed the same by applying explanation-1
to Sec. 271(1)(c). Aggrieved, the assessee is under further appeal
before us.

4.  Upon careful consideration of factual matrix as enumerated by us in
preceding paragraphs, it is observed that the quantum additions have
been made primarily because the assessee could not produce the
supplier to prove the genuineness of the transactions. Nevertheless, the
assessee was in possession of primary purchase documents. The
assessee furnished purchase bills, truck nos., corresponding sales made
out of purchases, ledger extracts, reconciliation of purchase and sales
and evidences of payment through banking channels to establish the
genuineness of the purchases. There could be multiple reason for non-
production of a third party. It is also settled legal position that levy of
penalty is not automatic and merely because the quantum additions
were accepted, the same could not automatically lead to imposition of

penalty unless the assessee had no bona-fide explanation. The given
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factual matrix does not convince us to confirm the penalty since the
assessee had furnished sufficient documentary evidences in support of
purchase transactions, as called for by Ld.AO. Therefore, by deleting the
impugned penalty, we allow the appeal.

5. Resultantly, the appeal stands allowed in terms of our above order.

Order pronounced in the open court on 05" February, 2020.
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